






environmental impacts related to issuance of the Permit and by not considering impacts 
arising from the commercial development; (4) DEQ violated MEPA by not requiring the 
applicant to reveal the identity of the owner of the proposed box store. On May 16, 2016, 
the Court granted summary judgment to the plaintiffs on the first three grounds and to the 
Department on the fourth because the plaintiffs were barred from bringing the claim by 
the statute of limitations. DEQ appealed the Court's decision on the third (MEPA) 
ground. Wanderer and Pilcher appealed the Court's decision on the third and fourth 
grounds. On September 5, 2017, the Montana Supreme Court reversed the District Court 
on the third ground. The Court ruled that DEQ in its environmental assessment was only 
required to evaluate the impacts of the discharge and not the impacts of the box store 
because DEQ did not have regulatory authority over the box store. On the fourth ground, 
the Court ruled that, under rules for submission of water quality permit applications, 
DEQ should have required the applicant to. identify the box store owner in the permit 
application. 

4. Clark Fork Coalition, Missoula Valley Water Quality District, Missoula 
City/County Health Board & Confederated Salish and Kootenai Tribes v. DEQ 
(State District Court, Lewis and Clark County)--In October 2014, The plaintiffs filed suit 
seeking to declare void DEQ's March 2014 issuance of an MPDES permit to M2Green 
Redevelopment, LLC. The plaintiffs alleged DEQ violated state and federal law in 
renewing the MPDES permit at the former Smurfit Stone Container Corporation's paper 
mill site in Frenchtown. Although the MPDES permit issued to M2Green authorized a 
discharge with a greatly reduced pollutant load to the Clark Fork River and no longer 
authorized a paper mill discharge, the plaintiffs alleged that DEQ wa~ required to begin 
permit termination proceedings in May of 2011 (when the Smurfit Stone Container Site 
was sold to M2Green). The plaintiffs also argued that M2Green's plans to redevelop the 
site were too speculative and therefore DEQ's decision to issue the permit was arbitrary 
and capricious and violated the Montana Constitution. Finally, the plaintiffs argued that 
DEQ had failed to provide direct notice of the draft permit to the Tribes and that the 
MPDES Permit should be declared void for that reason. On Augu·st 2, 2017, the Court 
granted summary judgment to the plaintiffs on all counts. Pursuant to stipulation of the 
parties, the Court amended its judgment to eliminate the holding that DEQ violated the 
Constitution. The judgment was not appealed. 

5. Upper Missouri Waterkeeper v. EPA et al. (Federal District Court, Great Falls) -
On May 31, 2016, the plaintiff filed a complaint challenging EPA' s February 2015 
decision to approve Montana's general nutrient standards variance. The parties 
submitted cross-motions for summary judgment. Judge Morris heard oral arguments in 
June 2017. Several days prior to the hearing, DEQ approved and submitted a new 
version of its general variance for EPA's review and approval. EPA approved portions of 
Montana's general variance submittal on October 31, 2017. The Court has since 
requested the parties submit status reports concerning the effect of EPA' s approval of the 
June 2017 revisions to the general variance (including the issue of mootness). Following 
the filing of these status reports on November 22, 2017, the plaintiff filed a Motion to 
Amend Complaint to alter its pleadings to add a challenge to EPA's October 31, 2017 
approval decision. The Motion to Amend is still pending. Intervenors State of Montana-
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DEQ, Treasure State Resources, Montana League of Cities and Towns, and National 
A~soc. of Clean Water Agencies have indicated their objections to the Motion to Amend. 
EPA has not yet taken a position on the pending motion. Responses to the Motion to 
Amend are due on or before December 14,2017. 

6. Upper Missouri Waterkeeper v. Montana DEQ & City of Billings (State District 
Court, Gallatin County)-The plaintiff challenged DEQ' s approval of the General Permit 
for Discharges from Municipal Separate Storm Sewers ( or small MS4s ). This is a 
general MPDES Permit that covers municipal stormwater discharges from the Cities of 
Billings, Great Falls, Missoula, Helena, Butt~, Kalispell, and Bozeman, as well as certain 
portions of Yellowstone, Cascade, and Missoula Counties. The parties agreed to brief the 
issues based on the administrative record and submitted cross-motions for summary 
judgment. The plaintiff has requested oral argument but no hearing has been scheduled. 

7. MEIC, Save Our Cabinets, & Earthworks v. MDEQ & Montanore Minerals 
Corp. (State District Court, Lewis and Clark County)- On August 14, 2017, the 
plaintiffs challenged the reissuance of a permit to the Montanore Minerals Corp. for 
surface water discharges from a proposed mine in the Cabinet Mountains. They allege 
that the permit violates a number of requirements contained in water quality statutes and 
rules. The parties are involved in preliminary discussions concerning case scheduling 
matters. 

ADMINISTRATIVE CASES 

During this period, there were pending before the Board of Environmental 
Review 19 administrative cases challenging DEQ permitting actions. Three of these 
actions challenged DEQ's issuance of a permit, seven challenged DEQ's refusal to issue 
a permit or a permit amendment, and nine challenged permit conditions imposed by 
DEQ. 
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